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The Songwriters Guild of America (“SGA”), the Society of Composers & Lyricists (“SCL”), and
the Music Creators North America (“MCNA”) coalition are proud member-signatories to the comments
submitted today by the Copyright Alliance of the United States (“Alliance Comments”) in response to the
request for information (RFI) published by the Office of Science and Technology Policy (“OSTP”) in the

Federal Register on May 26, 2023. That important RFI requests comments to help OSTP update U.S.
national priorities and future actions on artificial intelligence (“Al”’). SGA, SCL and MCNA hereby re-

confirm joining in those Alliance Comments.

As is our custom, and consistent with our commitment to the principle that the independent
American music creator community speaks with its own voice (especially regarding issues likely to exert
substantial influence over the cultural and economic future of musical creativity in the United States), we
are pleased to further submit these “Supplemental Comments” setting forth our concurring views on
specific issues addressed in the Alliance Comments. In short, the points herein are respectfully provided
to underline those concerns we believe to be most crucial to songwriters, lyricists and composers. We

will be pleased to discuss these matters further and in greater detail at your request and convenience.



We wish first to emphasize the importance of the statement in the Alliance Comments
(supported by Article I Section 8 of the US Constitution) that “[t]he marketplace should
continue to properly value and incentivize creativity, and Al policy should not interfere with
the right of copyright owners to license, or choose not to license, their works for Al uses.”

(Alliance Comments at 2).

Moreover, we believe it is likewise important to make clear our perspective that the full scope
of current and future generative Al uses, inputs and applications --whether now known or
hereafter created-- are intended to be included within this principle. As such, the exact nature
and scope of many of those current and prospective uses of our musical works are currently
unforeseen, or not yet fully disclosed or understood. That reality may require consideration
of the creation of additional, sui generis rights and protections for creators and copyright
owners that of necessity must go beyond current copyright laws and concepts. Further
discussion of this issue is to us a matter of great importance and urgency prior to the

widespread, unlicensed ingestion and incorporation of our works into Al systems.

We likewise underline the crucial assertion in the Alliance Comments that “[a]dequate
transparency regarding ingestion of copyrighted works also goes a long way in helping to
ensure that copyright owners’ rights are respected. .... In particular...it is vital that Al
developers maintain records of which copyrighted works are being ingested and how those
works are being used, and make those records publicly accessible as appropriate....”
(Copyright Alliance Comments at 3). While the Alliance Comments omit from such
suggested disclosure obligations those Al developers “that are also the copyright owners of
the works being ingested by the Al system,” we believe it is essential to the integrity of any
system designed to ensure fairness through transparency that information concerning all
ingestive uses of copyrighted musical works be mandated for disclosure. Going this further
step will serve not only the interests of songwriters, composers and lyricists whose works are
being incorporated into any and all Al systems, but will also accrue to the benefit of a public
that maintains the right to know the sources of the Al-generated entertainment and

information it is consuming.

One of the most compelling points made in the Alliance Comments pertains to concerns over
the frequent attempts of the technology sector to expand the exception of “fair use” to the

point of swallowing whole the general rules of copyright protection. As the Alliance



Comments state, “[s]Jome Al developers assert that Al innovation will be impeded if the
ingestion process is not deemed to be categorically fair use. This false narrative purposely
omits the fact that in many cases licenses are available for ingestion. As history has shown,
creators and copyright owners are usually willing to license their works when the parties can
agree on appropriate terms and compensation; that is, of course, how creators typically earn a
living. Copyrighted works provide immense value to Al developers, and they can and should
pay for that value—as many are already doing. In other words, when properly applied,

copyright law sets the conditions for the market to prevail.” (Alliance Comments at 3).

Again, our groups wish to emphasize our concurrence, and would in fact go a step further by
requesting that the Biden-Harris Administration (i) make public note that it regards ingestion
of copyrighted musical works by Al systems without copyright owner permission as being
presumptively infringing, and (ii) urge Congress, the US Copyright Office and the courts to
act in ways consistent with that conclusion (including a request for consideration by Congress
of any necessary clarifications to the US Copyright Act regarding Al ingestion and a
presumption against a finding of fair use in such instances, or if appropriate, creation of a sui
generis right that guarantees to music creators and copyright owners the right to license or not

to license ingestion of works into generative Al systems under any circumstances).

Another crucial point made in the Alliance Comments that we wish to highlight is the
obvious conclusion that “[i]n some cases, Al-generated outputs may also infringe works
ingested by the Al system.” (Alliance Comments at 3). We respectfully suggest that
Administration policy should be fully consistent with the bedrock principle that permission to
allow Al systems to ingest copyrighted musical works for the purpose of generating
algorithmically machined content in no way exempts those systems from liability for
copyright infringement in the event that such generative output includes works substantially
similar to one or more of the works ingested by the system. Moreover, even in rare instances
(if any) in which unauthorized ingestion of a copyrighted musical work is judged to be non-
infringing, such finding should still not serve as a shield against copyright infringement
liability for the owner or controller of the Al system concerning substantially similar

generative output.

We similarly wish to focus attention on the significance of the conclusion in the Alliance

Comments that “[q]uestions about infringement, copyrightability, and liability related to the



ingestion of copyrighted works and the output of works created using Al are topics that the
Copyright Office has already begun exploring ... as its study on copyright and Al progresses.
To the extent that copyright issues arise in the course of the Biden-Harris Administration’s
development of a National Al Strategy, we trust that the agencies involved will defer to the

Copyright Office and USPTO’s guidance on these issues.” (Alliance Comments 5-6).

Further in that regard, we believe we would be remiss in not specifically conveying our
strong support for a necessary increase in funding for the Copyright Office. The heavy
reliance on the Office’s expertise and enterprise that will be necessary to ensure the success
of a variety of new and anticipated legislative mandates to help protect the rights of music
creators and other authors and copyright owners --including the provision of knowledgeable
insight regarding the myriad, economically crucial issues related to generative Al-- requires
that the Office be given the proper resources to carry out its responsibilities. From our
perspective, the Office is currently severely under-staffed and under-funded, and we ask the
Biden-Harris Administration to study this issue carefully on an immediate basis and take
whatever remedial action it deems appropriate given the importance of the creative IP sector

to the US economy. (See, Alliance Comments at 4).

Finally, while we wholeheartedly concur with the Alliance Comments concerning the need
for careful and deliberate consideration prior to formulation and implementation of US
Government policies related to generative Al, we also want to make clear our strong belief
that addressing the matters raised herein represents an urgent financial, cultural and trade
priority requiring the immediate attention of the United States Government. We are
especially firm in our belief that the need to discuss a collective licensing option for
generative Al to serve the independent music creator and copyright owner communities is of

paramount importance.

Specifically, maintaining competition in the marketplace is predicated on the ability of all
participants in the value chain to have an opportunity to engage in commerce on a level
playing field (or as close to level as consolidation and vertical integration within the music
industry will effectively permit). Independent music creators not affiliated with the three
major, global music conglomerates (which together control a vast majority of the world’s
music copyrights) must somehow be afforded the practical ability to compete fairly in the Al

licensing space. Consideration of an opt-in system for voluntary, collective negotiation and



blanket licensing by the independent music sector should therefore be the subject of
immediate consideration by the Biden-Harris Administration and Congress as perhaps the
best way to ensure that our independent musical works are neither shut out of the Al licensing
market --nor infringed with impunity-- due to the lack of a viable, voluntary system of
licensing, collective rate negotiation, and administration that the major conglomerates already

individually possess.'

In sum, we join our Copyright Alliance colleagues in thanking the OSTP and the Biden-Harris
Administration for the opportunity to present our comments for consideration, and look forward to

responding to any further requests for information or clarification.

Respectfully submitted,

Rick Carnes Ashley Irwin

President, Songwriters Guild of America President, Society of Composers & Lyricists
Officer, Music Creators North America Co-Chair, Music Creators North America
Dok D RA—

Eddie Schwartz

President, Music Creators North America

cc: Charles J. Sanders, Esq.

! https://musically.com/2023/04/26/music-copyright-publishes-its-market-share-analysis-for-2022/ The world’s
largest music conglomerate already controls more musical composition copyrights than the entire universe of
independent songs, with the combined market shares of the next two largest surpassing the holdings of both the
largest and the combined independents.




ABOUT OUR ORGANIZATIONS:

The Songwriters Guild of America (SGA) is the longest established and largest music creator advocacy
and copyright administrative organization in the United States run solely by and for songwriters,
composers, and their heirs. Its positions are reasoned and formulated independently and solely in the
interests of music creators, without financial influence or other undue interference from parties whose
interests vary from or are in conflict with those of songwriters, composers, and other authors of creative
works. Established in 1931, SGA has for over 90 years successfully operated with a two-word mission
statement: ‘“Protect Songwriters,” and continues to do so throughout the United States and the world.
SGA’s organizational membership stands at approximately 4500 members. For more information:
https://www.songwritersguild.com/site/index.php

The Society of Composers & Lyricists (SCL) is the premier U.S. organization for music creators
working in all forms of visual media. With chapters in Los Angeles, New York and Nashville, and
members in every state of the U.S. as well as over 80 countries around the world, the SCL operates as the
primary voice for over 3,000 members who work as creators of scores and songs for film, television,
video games, and theatre. The SCL is a founding co-member -- along with SGA and other independent
music creator groups -- of Music Creators North America (MCNA). For more

information: https://thescl.com

Music Creators North America (MCNA) is an alliance of independent songwriter and composer
organizations that advocates and educates on behalf of North America’s music creator community. As the
only internationally recognized voice of American and Canadian songwriters and composers, MCNA,
through its affiliation with the International Council of Music Creators (CIAM), is part of a coalition that
represents the professional interests and aspirations of more than half a million creators across Africa,
Asia, Austral-Oceania, North and South America, and Europe. For more information:
https://www.musiccreatorsna.org/

SGA, SCL and MCNA are also founding members of the international organization Fair Trade Music
International, which is the leading US and international advocacy group for the principles of
transparency, equitable treatment, and financial sustainability for all songwriters and composers. For
more information: https://www.fairtrademusicinternational.org/




